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Court of Appeals of Maryland. 
ADAMS o. BEALL. 

Where money is paid by a minor in consideration of being admitted as a partner 
in the business of an adult, and he does become and remain a partner for a given 
time, he cannot, on voluntarily withdrawing from the partnership, recover back the 
money thus paid, unless he was induced to enter into the partnership by the fraudu- 
lent representations of the adult. 

It seems that where the contract entered into by a minor is of a personal nature, 
or relates to personal property, it may be avoided by him either before or after his 
majority. 

Appeal from a judgment of the Baltimore City Court, in favor 
of plaintiff, in an action to recover back money paid by an infant. 

Albert Ritchie, and Marshall £ Hall, for appellant. 
William Colton, for appellee. 

The opinion of the court was delivered by 

Eobinson, J. — The appellee, while a minor, paid to the appel- 
lant $2900, as a consideration for being admitted as a partner in 
the appellant's business. The partnership continued for more than 
a year, and finding it unprofitable, the appellee, without formally 
dissolving the partnership, withdrew from the business. 

The question in the case is whether the appellee is entitled to 
recover of the appellant the money thus paid ? His right to dis- 
affirm the partnership contract and to avoid all liabilities under it, 
including the partnership debts, is not denied. Being an infant 
when the contract was made, this is a privilege to which, for his 
protection, he is entitled. But when he seeks to recover money 
paid for a consideration which he has enjoyed, or has had the bene- 
fit of, this presents quite another question. The $2900 was paid 
to the appellant in consideration of being admitted as a partner in 
his business. He was admitted as a partner, and continued to be 
a member of the firm for at least a year. The business was not, it 
is true, a successful one ; but this, in the absence of fraudulent 
representations on the part of the appellant, cannot affect the ques- 
tion. We are dealing with a contract between an infant and an 
adult, executed on both sides, and upon the faith of which money 
was paid by the infant for a consideration which he has enjoyed. 

The privilege of infancy, says Lord Mansfield, in Zouch v. 
Parsons, 3 Burr. 1804, was intended as a shield or protection to 
the infant, and not to be used as the instrument of fraud and injus- 
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tice to others ; and to hold that an infant has the right not only to 
withdraw from a partnership at his own pleasure, and to subject 
the adult partner to the payment of all the partnership debts, but 
has the right also to recover money paid by him as a consideration 
for being admitted into the partnership would be, it seems to us, to 
excend the privilege beyond any just principles upon which it is 
founded. 

So long ago as Brawner v. Franklin, 4 Gill 463, it was held 
that where an infant advances money upon a contract, he cannot 
disaffirm the contract and recover the money advanced, if he has 
enjoyed the consideration for which the money was paid. 

Holmes v. Blogg, 8 Taunt. 508, is to the same effect. There the 
infant paid a sum of money as his share of the consideration for a 
lease of premises in which he and his partner carried on the busi- 
ness of shoemaking. They occupied the premises from March until 
June, when the infant dissolved the partnership, and brought an 
action to recover back the money he had paid the lessor for his 
lease. Gibbs, C. J., said : " He may, it is true; avoid the lease ; 
he may escape the burthen of the rent, and avoid the covenants, 
but that is all he can do. He cannot, by putting an end to the 
lease, recover back any consideration which he has paid for it ; the 
law does not enable him to do that." 

It is a mistake to suppose that the principle on which this case 
was decided was either overruled or even questioned in Oorpe v. 
Overton, 10 Bing. 252. In the latter case, the plaintiff while an 
infant signed an agreement to enter into partnership with the 
defendant, and to pay him 1000Z. for a share in the business ; and 
to execute on the 1st day of January a partnership deed with the 
usual covenant. He also paid 100Z. as a deposit for the fulfilment 
of his part of the contract. The plaintiff afterwards disaffirmed 
the partnership contract, and never did in fact become a partner. 
The suit was brought to recover of the defendant the 100Z. paid by 
the infant as a deposit. 

Tindal, C. J., said the case was distinguishable from Holmes 
v. Blogg ; in that case the plaintiff and partner occupied the 
premises from March until June, and the money was paid for some- 
thing available, that is, for three months' enjoyment of the prem. 
ises. In the present case the plaintiff paid to Overton 100Z. for 
which he has not received the slightest consideration. The money 
was paid either with a view to a present or a future partnership. 
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I understand it as having been paid with a view to a future partner- 
ship. Now the partnership was not to be entered into till January, 
1833, and the meanwhile the infant has derived no advantage 
whatever from the contract." 

Bosanquet, J., " We are far from impeaching the judgment of 
the court in Holmes v. Blogg, as applicable to the facts of that case. 
* * * Here the infant has derived no benefit whatever from the 
contract, the consideration of which has wholly failed. * * * The 
1001. paid here was in the nature of a deposit ; money paid on a 
deposit may generally be recovered back where the contract goes 
off, and here the contract was defeated before the infant derived 
any benefit from it." 

Alderson and Gaselee, JJ., were of the same opinion. 

The plaintiff was allowed to recover the deposit money paid by 
him while an infant, because the partnership contract was dis- 
affirmed by Corpe before the time agreed upon for it to begin. As 
was said by Alderson, J., " Before the contract is performed, one 
of the parties revokes it, and remits the other to the same situation 
as if the contract had never been made." 

The distinction between Holmes v. Blogg and Corpe v. Overton, 
is this : in the former the plaintiff was not allowed to recover the 
money paid by him while an infant, because it was paid on a con- 
sideration which he had in part enjoyed ; while in the latter, the 
plaintiff was allowed to recover as upon an entire failure of con- 
sideration. 

Passing then from these cases we come to Ex parte Taylor, 8 
DeG., M. & G. 254, which is a case directly in point. There an 
infant paid a premium on entering into a partnership, and before 
he came of age disaffirmed the contract, and upon the bankruptcy 
of the firm attempted to prove for the premium thus paid. Lord 
Justice Knight Bruce said : " In my opinion a case of fraud has 
not been established. That being so, the matter remains one of a 
contract fairly made or as fairly made as a contract with an infant 
could be made — a contract upon which the infant acted during his 
minority and which during the minority has been in part performed 
on each side. In such a state of things I conceive that if the 
bankrupts had continued solvent, and an action had been brought 
against them by the minor, either before or after majority, for the 
purpose as recovering the money in question, or any part of it, 
there must have been either a nonsuit or a verdict against him." 
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Lord Justice Turner said : " It is clear that an infant cannot 
be absolutely bound by a contract entered into during his minority. 
He must have a right upon his attaining his majority to elect 
■whether he will adopt the contract or not. It is, however, a dif- 
ferent question whether, if an infant pays money on the footing of 
a contract, he can afterwards recover it back. If an infant buys 
an article which is not a necessary, he cannot be compelled to pay 
for it ; but if he does pay for it during his minority he cannot on 
attaining his majority recover the money back." 

We have quoted at length from the preceding cases, because the 
question at issue is an important one, and comes before us for the 
first time for decision. And while fully recognising the privilege 
which the law accords to minors in regard to contracts made during 
their minority, yet in a case like the present, where money is paid 
by a minor in consideration of being admitted as a partner in the 
business of the appellant, and he does become and remain a part- 
ner for a given time, he ought not to be allowed to recover back the 
money thus paid, unless he was induced to enter into the partnership 
by the fraudulent representations of the appellant. 

Whether an infant can avoid a contract and sue thereon during 
his minority, or must wait until he arrives at age is a question 
about which the decisions are conflicting. To hold that he cannot 
disaffirm a voidable contract until he attains his majority would in 
many cases work the greatest injustice to an infant ; and where the 
contract is of a personal nature, or relating to personal property, 
we see no good reason why such a contract may not be avoided 
either before or after his majority. Stafford v. Root, 9 Cow. 626 ; 
Shipman v. Jlorton, 17 Conn. 481 ; Willis v. Twambly, 13 Mass. 
204. 

The court having erred in granting the plaintiffs first and second 
prayers the judgment must be reversed. 

Judgment reversed and new trial awarded. 

Questions as to the right of an infant 1. Where the contract is wholly exe- 
to disaffirm a contract entered into by cutory on both sides there is no doubt 
him with an adult, may arise in four but that the infant may avoid his con- 
classes of cases, namely 1. contracts tract and cancel the obligation of the 
executory on both sides ; 2. contracts contract. 

executed on the side of the infant ; 3. 2. Where the contract has been exe- 

contrac-ts executed on the side of the cuted in whole or in part on the side of 

adult, and 4. contracts executed in whole the infant, but has not been executed by 

or in part on both sides : the adult, and the infant disaffirms the 

Vol. XXXV.— 90 
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contract, having received no considera- 
tion or benefit thereunder, he may sue 
for and recover the consideration moving 
from him by any appropriate action, as 
though no special contract had been 
made : Medbury v. Watrous, 7 Hill 
110; Corpe v. Overton, 10 Bing. 252; 
Millard v. Hewlett, 19 Wend. 301 ; 
Robinson v. Weeks, 56 Me. 102. The 
dictum in Holmes v. Blogg, that, if an in- 
fant pays money with his own hand 
without a valuable consideration he can- 
not get it back again, may be considered 
as overruled. Besides the above cases, 
see Riley v. Mallory, 33 Conn. 207 ; 
Heath v. Stevens, 48 N. H. 252 ; 1 Am. 
Lead. Cas. (4th ed.) 259. 

3. Where the contract has been exe- 
cuted in whole or in part on the side of 
the adult, but remains executory on the 
part of the infant, it is quite clear that it 
may be disaffirmed by the infant, as in 
other eases; but on principle it seems 
clear that in such case, at least where he 
has reached majority, he must return to 
the adult the consideration if remaining 
in specie in his possession or control and 
capable of return ; but, where articles 
other than necessaries have been supplied 
to the infant, and have been consumed 
or parted with, or money lent is ex- 
pended, the consideration in such case 
being incapable of return, the adult is 
remediless. See Smith v. Evans, 5 Hump. 
73 ; Browner v. Franklyn, 4 Gill 470 ; 
Boodey v. McKenney, 23 Me. 525 ; Corey 
v. Burton, 32 Mich. 30, and the cases 
hereinafter cited. 

4. Where the contract has been executed 
in whole or in part on both sides there is 
more difficulty. The policy of the law 
seems to be to require the infant, upon 
disaffirmance, to place the adult in statu 
quo as far as possible consistently with 
the preservation of his privilege, which 
is designed as a shield but not as a sword; 
but the protection of an infant is the 
main object, and the other seems to be 
secondary in importance, and must yield 
when its exercise is inconsistent with the 



former. Accordingly, when the infant 
elects to disaffirm his voidable contract, 
he must disaffirm in toto as well that 
portion which is to his advantage as that 
which is onerous to him : Hubbard v. 
Cummings, 1 Me. 1 1 ; Heath v. West, 
28 N. H. 108; Bigelow v. Kenney, 3 
Vt. 353 ; Weed v. Beebe, 21 Id. 495 ; 
Lynde v. Budd, 2 Paige Ch. 191 ; 
Young v. McKee, 13 Mich. 556 ; Cog- 
ley v. Cushman, 16 Minn. 402 ; Skinner 
v. Maxwell, 66 N. C. 45. 

It also seems well settled, that if the 
infant rescinds his contract and seeks to 
reclaim the consideration moving from 
him, he must restore the consideration 
received by him if in his possession or 
control, and that on tendering back such 
consideration he is entitled to recovery : 
Carr v. dough, 26 N. H. 280 ; Price 
v. Furman, 27 Vt. 268 ; Riley v. 
Mallory, 33 Conn. 201 ; Robinson v. 
Weeks, 56 Me. 102. 

Some of the cases lay down the 
doctrine generally that he must return 
the consideration without any qualifica- 
tion whatever as to whether in his pos- 
session or not : Holmes v. Blogg, 9 
Taunt. 508 ; Cummings v. Powell, 8 
Tex. 93; Kerr v. Bell, 44 Mo. 125; 
Tqftv. Pike, 14 "Vt. 409 ; or that, where 
that cannot be done, he must place the 
other party in as good a condition as 
though he had returned the consideration, 
or must account for the value of it before 
he can recover back the consideration 
given by him : Bailey v. Bamberger, 1 1 
B. Mon. 113; Bartholomew v. Finne- 
more, 17 Barb. 430 ; Locke v. Smith, 41 
N. H. 346 ; or that, when he seeks 
relief in equity he must, as a condition 
of relief, do equity to the other party by 
restoring or accounting for the consider- 
ation : Prout v. Wiley, 28 Mich. 168; 
per Christency, J. ; Miles v. Linger- 
man, 24 Ind. 487, per Rat, J. ; Man- 
ning v. Johnson, 26 Ala. 451, per Chil- 
ton, C. J. ; Hillyer v. Bennett, 3 Edw. 
Ch. 222 ; Smith v. Evans, 5 Humph. 70. 

The doctrine laid down in Holmes v. 
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Blogg, as explained in Corpe v. Ooerton, 
seems to be, that in such cases where the 
infant has received a benefit under the 
contract, he cannot rescind the contract 
and recover back the consideration mov- 
ing from him to the adult, unless the 
adult can be placed in statu quo, a propo- 
sition which, if given full effect, will, in 
the majority of cases where the infant has 
received any benefit whatever under the 
contract, deny to him all the protection 
of his privilege, and instead, afford 
ample protection to the adult who, if he 
must be placed in statu quo before the 
privilege is allowed to be exercised, in- 
curs no risk whatever in contracting with 
the infant. 

The true doctrine, as it seems to ns, 
is that where the infant disaffirms his 
executed contract after arriving at age, 
and seeks a recovery of the consideration 
moving from him, and where the specific 
consideration received by him remains in 
his hands in specie at the time of disaf- 
firmance, and is capable of return, it 
must be returned by him ; but if he has, 
during infancy, wasted, sold, or other- 
wise disposed of or ceased to possess the 
consideration, and has none of it in his 
hands in kind on arriving at majority, 
he is not liable therefor, and may disaf- 
firm without tendering or accounting for 
such consideration : Price v. Furman, 27 
Vt. 268; Mustard v. Wohlford, 15 Gratt. 
329 ; Walsh v. Young, 110 Mass. 399 ; 
Manning v. Johnson, 26 Ala. 452 ; Car- 
penter v. Carpenter, 45 Ind. 143. See 
also Bwell's Lead. Cas. 126, and cases 
there cited. 

In the case of Page v. Morse, 128 
Mass. 99, it was held that when an in- 
fant becomes a partner with another, 
puts money into the business under an 
agreement to share in the profits, and 
does work for the firm, he cannot after- 
wards, by rescinding the contract, re- 
cover from his partner the money so paid 
or for the labor performed, in the absence 



of an express promise to pay him there- 
for. But in this case, the money paid 
was not a premium for admission, and 
it did not appear that the money so paid 
into the business by the infant was ever 
in the separate hand or control of his 
partner, and must be taken, therefore, to 
have been like other property of the 
partnership, in the possession of the two 
jointly. 

In the case of Sparmann v. Keim, 83 
N. T. 245, it was held, that upon the 
rescission by an infant of his agreement 
of partnership, he might recover back 
his investments therein, less the amount 
received from the firm. In this case, how- 
ever, there were allegations in the com- 
plaint, that the infant was induced to 
become a partner and make his invest- 
ments, by the false and exaggerated 
representations of the defendant as to 
the profitable nature of the business. 
The court, however, does not seem to 
put its decision upon the ground of fraud, 
but upon the general ground that the 
contract was a voidable contract under 
which the infant had received no benefit 
except certain sums received by him out 
of the business, which he offered to credit 
on his claim, and therefore that he had 
no right of rescission. 

We have not been able to find a case 
other than the case of Corpe v. Overton, 
precisely like the principal case ; but 
from the best consideration we have been 
able to give it (the principal case), it 
seems to us that by the weight of Ameri- 
can authority, at least, and upon princi- 
ple, the infant ought, in this case, to 
have been allowed to recover. It must 
be admitted, however, that the question 
is one involved in considerable conflict, 
and that there is a very respectable 
amount of authority in favor of the de- 
cision of the court in the principal case. 
M. D. Ewbll. 

Chicago. 



